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COMMENT ON PEOPOSED LEGISLATION IN NEW YOEK. 1 

Edward Swann. 2 

The need of the simplification of court procedure in the trial of 
criminal causes to comply with present day conditions is demanded 
from so many sources that a series of bills, with that desired end in 
view, has been introduced into the New York state senate by Senator 
James D. McClelland, and in the assembly by Assemblyman James J. 
Walker. 

There is not an untried field in any one of these bills, for each 
bill conforms either to the law in England or. the English possessions, 
the United States statutes, or to the law in one or more of the states 
of the Union ; and one bill, amending the rule of evidence, is to crys- 
tallize the law into the form of a statute, although it may be merely 
declaratory of what the law at present is, but it would prevent one 
rule of evidence being approved in one judicial district and disap- 
proved, as not the law, in another department. Under the present sys- 
tem of selecting a jury in the trial of an important criminal case, one 
week to obtain a jury is approximately the minimum time that is usu- 
ally consumed, and frequently a month is consumed in getting a jury 
unless the trial jury is known as what is a special jury. In case a 
common juror is challenged, the questions raised by the challenge have 
to be tried out by the court and evidence taken, and if, on this collat- 
eral matter, the trial court should make a technical error in the al- 
lowance or rejection of evidence as to the qualification of a common 
juror, it would be cause for reversal of the judgment, although there 
may be no errors whatever in the trial of the defendant himself for the 
crime for which he was indicted. There are the occasions when knock- 
out questions are endeavored to be administered, and responsible repre- 
sentative citizens seek to avoid jury service on account of the punish- 
ment endured by them in the protracted confinement while the jury in 
an important case is being obtained. 

In Massachusetts and New Jersey our practice would not be tol- 
erated. In Massachusetts it is said that in the trial of the Lizzie Bor- 
den case, for the alleged murder of her mother, the jury was selected 
and sworn in less than a day. 



^he bills referred to are published in full in the Department of Notes, 
this issue. 

2 Judge of the Court of General Sessions, New York City. 
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PROPOSED LEGISLATION IN NEW YORK 

To correct this abuse, Assembly Bill No. 16 is to abolish exceptions 
to rulings upon the examinations, allowance or rejection of common 
jurors in criminal cases, applying the same rule to the usual petit jury 
as is now provided for special juries. 

The proposed bill for the simplification of the form of the indict- 
ment will be best expressed in the words of the proposed statute. 

"No indictment shall be insufficient if it contain the title of 
the action, specifying the court to which the indictment is pre- 
sented, the names of the parties, and in substance a statement that 
the defendant at a specified time and place has committed some in- 
dictable offense therein specified, which statement may be in pop- 
ular language, without any technical averments or any allegation 
of matter not essential to be proved. Such statement may be in 
words of the enactment describing the offense or declaraing the 
matter charged to be an indictable offense or in any words suffi- 
cient to give the defendant notice of the offense with which he is 
charged. 

2. Any indictment or, count may refer to any section or sub- 
section of any statute creating the offense charged therein, and in 
determining the sufficiency of such indictment or count the court 
shall have regard to such reference." 

This is substantially in conformity with the Canadian Criminal 
Code, and other English speaking countries, and has been found to 
work very much better than the present provisions of our Code of Crim- 
inal Procedure, which perpetuates much of tbe artificial and technical 
in regard to the form of the indictment, or at least it has been so con- 
strued by the Court of Appeals. 

It is not intended in the proposed simplified form of the indict- 
ment to give any less information to the defendant than is now required 
to be given under the present form of indictment, but it is to abolish 
the necessity of multiplying prolix legal phrases characterizing it in 
the usual tautological manner, which merely adds words without addi- 
tional matter. The simplified form is to abolish useless verbiage with- 
out diminishing the necessary matter. 

The object of an indictment is to give exact and responsible notice 
to the defendant of the time, place and nature of the offense of which 
he stands charged, and the court in which he is to be tried. The court 
has the same power to order a bill of particulars in a criminal case that 
it has in a civil case, and a defendant who needs any additional facts (but 
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not the evidence of facts) may have the indictment supplemented by a 
bill of particulars. 

Another bill intending to amend the law with reference to indict- 
ments reads as follows: 

"Section 278. Charges which may be joined in one indict- 
ment. When there are several charges against any person for the 
same act or transaction, or for two or more acts or transactions 
connected together, or for two or more acts or transactions of the 
same class of crimes or offenses, the whole may be joined in one 
indictment in separate counts ; and if two or more indictments are 
found in such cases, the court may order them to be consolidated." 

This is a substantial copy of the Revised Statutes of the United 
States, Section 1024, which has worked well in the Federal courts since 
1853, and is one of the reasons that makes the federal courts more ef- 
fective in dealing with criminals. In the Williams case in California, 
168 IT. S. Rep., 3!)0, Williams was a United States inspector and 
grafted upon Chinamen coming into this country ; not only one act of 
graft was charged in the indictment, but several similar acts from vari- 
ous incoming Chinamen were alleged and proved, and the form of the 
indictment was upheld by the Supreme Court of the United States. If 
this form of indictment was adopted in this state it would contribute 
more than any one other thing to "smashing the police system." Un- 
der the present procedure, although the prosecution may have evidence 
of the collection of police protection money from many sources, only 
one specific instance may be alleged in the indictment, and under the 
unwritten rules of the "system," a cast-iron alibi will be proven at the 
trial, whereas, if repeated acts of graft were alleged and proven, even 
the ready alibi could not be stretched to cover each specific instance. 

Syndicated crime cannot be met and coped with adequately under 
the old methods — our laws and procedure were framed for sporadic 
cases and the judicial machinery breaks down and refuses to perform 
its functions in the face of the organization and system of evil doers, 
who are well advised in advance of how to conduct an operation with 
the least chance of conviction. 

This provision would meet and cope with the difficulty of convict- 
ing the arson gangs who committed great numbers of acts of arson, 
with the same general agreement or combination to insure, burn and 
collect the insurance, as was testified to by Izzie Stein in the Freed- 
man-Grutz case. 

A correlated bill is one that seeks to amend the laws of evidence, 
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and is intended to meet just sueli cases as has just been referred to, 
and reads as follows: 

"In any criminal case where the act with which the defendant 
is charged is one of a series of acts committed in pursuance of a 
general scheme, plan or system, any like acts of the defendant 
which were committed in pursuance of such general scheme, plan 
or system, may be proved, whether they are contemporaneous with 
or prior or subsequent thereto." 

This act would enable the court to receive testimony of the vari- 
ous acts of arson committed by Izzie Stein, Grutz, Freedman and Gold- 
man, in pursuance of the general agreement, scheme and plan entered 
into between them to fire a building and collect insurance money; it 
would meet and cope with the horse poisoning bands; it would make 
too precarious the collection of protection money by the police, and the 
recent conviction of Police Sergeant Duffy for collecting protection 
money from various regular sources would have been affirmed by the 
appellate division of this department without a divided court. Judge 
Scott, who dissented from the majority opinion, did so for the express 
reason that the present rules of evidence would not permit "evidence 
of the taking of money from persons other than Eoth, who alone was 
named in the indictment as the person who bribed the defendant." In 
some of the other departments the majority opinion in such cases up- 
holds Judge Scott's view of the present rule of evidence. 

Another bill provides that accomplices in the same transaction, who 
were jointly indicted, may be tried separately or jointly, in the dis- 
cretion of the court. 

The present rule is that in case of misdemeanor where accomplices 
are jointly indicted they may be tried separately or jointly in the dis- 
cretion of the court, but in the case of felony, "any defendant requir- 
ing it must be tried separately," leaving no discretion to the court, and 
not making it necessary for a co-defendant to give any reason why he 
demands a separate trial. The discretion of the trial court in refusing 
a separate trial would be reviewable by the appellate division, so that 
in case any error was made that would be prejudicial to the defendant, 
he would have his remedy in appeal. As the law now stands seven 
gangsters, who are arrested and indicted for participation in the same 
assault, all of them being accomplices to the same act, may each de- 
mand a separate trial, without assigning any reason for it. The real 
reason for such a demand, which is never expressed, is that the city 
prison is full of prisoners awaiting their turn for trial, and if each of 
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the seven gangsters demands a separate trial it will take probably one 
month to try a case, which would not otherwise consume more than 
three or four days at the extreme, and the result is that the gangster 
has prepared an excellent foundation for suggesting a minor plea, or 
give the court the alternative of consuming a month's time unneces- 
sarily, and thereby increasing the number of prisoners awaiting trial in 
the city prison. The consummation devoutly to be wished is that the 
criminal laws shall be administered with fairness, certainty and dis- 
patch. An enlightened justice demands a fair, speedy and certain 
trial under practical and workable rules, but this end may be attained 
without putting a legal sandbag into the hands of gangsters, which 
they may use in endeavoring to force the court to accept a minor plea, 
on the pain of extending the duration of the trial three or four times 
its length, thereby adding additional cost to the county, wearing out 
citizens who must be witnesses and often causing them to lose their 
positions, and keeping other prisoners additional time in the city prison 
awaiting their turn for trial. 

The proposed amendment conforms the law of New York with the 
federal practice and the English practice. 

The rights of the defendant in a criminal case are protected by 
barriers which are set up between him and the prosecutor, viz : 

1. He starts with the presumption of innocence in his favor estab- 
lished by express statute, and the court holds that this presumption is 
a continuing one and remains with him until the end of the whole 
case. The defendant does not have to prove his innocence. No duty 
or obligation with reference to the case ever devolves on him. 

2. The burden of proof is upon the prosecution and never shifts 
to the defendant, and the prosecution must sustain that burden through 
the case. 

3. The prosecution must prove the defendant guilty beyond a 
reasonable doubt, "and in case of a reasonable doubt the defendant 
must be acquitted." 

4. The defendant may set up affirmative defenses, such as justifi- 
cation, self defense, insanity, etc., and the prosecution must disprove it 
and bear the burden of the proof. 

5. The defendant is entitled to object and except in case any rul- 
ing of the court is against him, and the prosecution has no exception. 

6. The defendant has the right of appeal from a final judgment 
of conviction, but the prosecution has not. 

7. The defendant goes to trial with exact knowledge of what the 
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charge is against him, but he does not have to disclose his defense until 
after the prosecution has put in its case, so that when the prosecutor 
presents his evidence in chief he may have to be wholly ignorant of 
what position the defendant really takes with reference to the charge 
against him ; the defendant may await the introduction of all the evi- 
dence against him and may choose his defense thereafter to suit what 
he may consider to be the best chances of success, such as self-defense, 
insanity, an alibi, etc. 
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